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to the United States Trustee by the
trustee. The notice shall be sent to the
trustee by overnight courier, for deliv-
ery the next business day.

(e) The notice shall advise the trust-
ee that the decision is final and
unreviewable unless the trustee re-
quests in writing a review by the Direc-
tor no later than 21 calendar days from
the date of the notice to the trustee. If
the United States Trustee did not issue
a notice of denial, and the expenses
were deemed denied under (¢)(3) of this
section, the trustee shall have 21 cal-
endar days from the date on which the
expenses were deemed denied to submit
a request for review to the Director.

(f) The decision to deny a trustee’s
claim of actual, necessary expenses
shall take effect upon the expiration of
a trustee’s time to seek review from
the Director or, if the trustee timely
seeks such review, upon the issuance of
a final decision by the Director.

(g) The trustee’s request for review
shall be in writing and shall fully de-
scribe why the trustee disagrees with
the United States Trustee’s decision,
and shall be accompanied by all docu-
ments and materials the trustee wants
the Director to consider in reviewing
the United States Trustee’s decision.
The trustee shall send the original and
one copy of the request for review, in-
cluding all accompanying documents
and materials, to the Office of the Di-
rector by overnight courier, for deliv-
ery the next business day. In order to
be timely, a request for review shall be
received at the Office of the Director
no later than 21 calendar days from the
date of the notice to the trustee or the
date the expenses were deemed denied.
The trustee shall also send a copy of
the request for review to the United
States Trustee by overnight courier,
for delivery the next business day.

(h) The United States Trustee shall
have 21 calendar days from the date of
the trustee’s request for review to sub-
mit to the Director a written response
regarding the matters raised in the
trustee’s request for vreview. The
United States Trustee shall provide a
copy of this response to the trustee by
overnight courier, for delivery the next
business day.

(i) The Director may seek additional
non-privileged information from any
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party, in the manner and to the extent
the Director deems appropriate.

(j) In reviewing the decision to deny
a trustee’s claim of actual, necessary
expenses, the Director shall determine:

(1) Whether the decision is supported
by the record; and

(2) Whether the decision constitutes
an appropriate exercise of discretion.

(k) The Director shall issue a final
decision no later than 90 calendar days
from the receipt of the trustee’s re-
quest for review, or, if the Director has
requested additional information, 30
calendar days from submission of the
additional information, unless the
trustee agrees to a longer period of
time. The Director’s final decision on
the trustee’s request for review shall
constitute final agency action.

(1) In reaching a final decision the Di-
rector may specify a person to act as a
reviewing official. The reviewing offi-
cial may not be under the supervision
of the United States Trustee who de-
nied the trustee’s claim of actual, nec-
essary expenses. The reviewing offi-
cial’s duties shall be specified by the
Director on a case-by-case basis, and
may include reviewing the record, ob-
taining additional information from
the participants, providing the Direc-
tor with written recommendations, and
such other duties as the Director shall
prescribe in a particular case.

(m) This rule does not authorize a
trustee to seek review of any decision
to change maximum annual compensa-
tion, to decrease or increase appoint-
ments of trustees in a region or dis-
trict, to change the trustee’s percent-
age fee, or to suspend, terminate, or re-
move a trustee.

(n) A trustee must exhaust all admin-
istrative remedies before seeking re-
dress in any court of competent juris-
diction.

[76 FR 31228, May 31, 2011]

§58.15 Qualifications for approval as a
nonprofit budget and credit coun-
seling agency.

(a) Definition of agency. As used in
this section the term ‘‘agency’ means
nonprofit budget and credit counseling
agency.

(b) Qualifications. To be included on
the list of approved nonprofit budget
and credit counseling agencies under 11
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U.S.C. 111 an agency shall meet the
qualifications set forth in paragraphs
(d) through (i) of this section. An agen-
cy shall continuously meet these quali-
fications in order to remain included
on this list when the list is updated
thereafter.

(c) Preemption. Nothing contained in
these regulations or the related appli-
cation, appendices or instructions is in-
tended to preempt any applicable law
or regulation governing the conduct or
operations of an agency.

(d) Structure and organization. A non-
profit budget and credit counseling
agency must:

(1) Be organized and operated as a
nonprofit entity;

(2) Be in compliance with all applica-
ble laws and regulations of the United
States and each state, commonwealth,
district, or territory of the United
States in which the agency conducts
credit counseling services;

(3) Have an independent board of di-
rectors the majority of which:

(i) Are not employed by such agency;
and

(ii) Will not directly or indirectly
benefit financially from the outcome of
the counseling services provided by
such agency;

(4) Ensure that no member of the
board of directors or trustees, officer,
manager, employee, counselor, or
agent is a United States Trustee Pro-
gram employee, a panel or standing
trustee, a Federal judge, a Federal
court employee, a certified public ac-
countant that performs audits of the
agency’s trust accounts, or a person
with a financial or familial connection
to the United States Trustee Program.

(5) Avoid any conduct or transactions
that generate or create the appearance
of generating a private benefit for any
individual or group related or con-
nected to the Agency.

(e) Fees. If a fee is charged for coun-
seling services, charge a reasonable fee,
and provide services without regard to
ability to pay the fee; the agency’s cri-
teria for providing services without a
fee or at a reduced rate must be pro-
vided to the United States Trustee. In
addition, an agency shall:

(1) Have sufficient computer capabili-
ties or secure access to issue certifi-
cates of completion of credit coun-
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seling in conformance with the direc-
tives established by the EOUST;

(2) Not withhold a certificate of coun-
seling completion because of a client’s
inability to pay;

(3) Advise the client of the fee sched-
ule before services are provided and in-
form the client that services are avail-
able for free or at a reduced rate based
on a client’s ability to pay;

(4) Issue a certificate to any client
who completes credit counseling and a
budget analysis, regardless of whether
a client agrees to participate in a debt
management plan and without regard
to the client’s ability to pay;

(5) Issue the certificate within one
business day to a client after comple-
tion of the required counseling or upon
the earlier of the following:

(i) A request by a client for the
issuance of a certificate; or

(ii) The completion or termination of
a counseling session, which may in-
clude the administration of a debt
management plan;

(6) Not charge a separate fee for the
issuance of a certificate of counseling
unless the agency has clearly disclosed
such fee before the initial credit coun-
seling session;

(7) Issue a certificate to each spouse
whether counseling was provided indi-
vidually or in a joint session;

(8) Maintain adequate records to
issue replacement certificates and to
verify the authenticity of certificates
filed by bankruptcy debtors;

(9) Provide full disclosures to a cli-
ent, including funding sources, coun-
selor qualifications, possible impact on
credit reports, the cost of services to be
paid by the client and how such costs
will be paid, before services are ren-
dered and regardless of whether the cli-
ent enters into a debt management
plan.

(f) Standards for counseling and coun-
selors. Agencies and credit counselors
shall not, unless otherwise authorized
by law, provide legal advice on any
matter. Agencies and credit counselors
shall:

(1) Provide adequate briefings, budg-
et analysis, and credit counseling serv-
ices to clients lasting an average of 60
to 90 minutes in length that include an
outline of available counseling oppor-
tunities to resolve a client’s credit
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problems, an analysis of the client’s
current financial condition, discussion
of the factors that caused such finan-
cial condition, and assistance in devel-
oping a plan to respond to the client’s
problems without incurring negative
amortization of debt;

(2) Provide trained counselors who
receive no commissions or bonuses
based on the outcome of the counseling
services provided by such agency, and
who have adequate experience, and
have been adequately trained to pro-
vide counseling services to individuals
in financial difficulty, including the
matters described in sub-paragraph (1)
of this paragraph. A counselor shall be
deemed to have adequate training and
experience to provide credit counseling
and budget analysis if the counselor is
accredited or certified by a recognized
independent organization, or has suc-
cessfully completed a course of study
acceptable to the United States Trust-
ee and has worked a minimum of six
months in a related area, including
personal finance, budgeting, and debt
management. The United States Trust-
ee Program does not endorse any spe-
cific course or certification program;

(3) Demonstrate adequate experience
and background in providing credit
counseling, which means, at a min-
imum, that an agency must:

(i) Have experience in providing cred-
it counseling for the previous two
years. Alternatively, if an agency fails
to meet the two-year requirement, the
agency must currently employ in each
office location that serves clients at
least one office supervisor with experi-
ence and background in providing cred-
it counseling for no less than two of
the five years preceding the relevant
application date, including only experi-
ence obtained on or after January 1,
2003; and

(ii) If an agency offers telephone or
Internet credit counseling services, the
agency must, in addition to all other
requirements, demonstrate sufficient
experience and proficiency in designing
and providing such services over the
telephone and/or Internet, including
verification procedures to identify the
person receiving the counseling serv-
ices and to ensure that the counseling
services are properly completed.
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(g) Activity report. Upon application
for annual approval, the agency must
furnish an estimate of the information
requested in Appendix E, ‘‘Activity Re-
port for Approved Agencies,” of the ap-
plication projected to the end of either
the probationary period or annual pe-
riod. Within thirty (30) days after the
completion of either the probationary
period or annual period, the agency
must furnish an amended Appendix E
which includes the actual information.

(h) Agency declarations and acknowl-
edgments. (1) The agency’s president,
chairman, trustee, or other authorized
official is required to declare, by sign-
ing the application, that such indi-
vidual is authorized to complete the
application on behalf of the agency;
that such individual has read and
knows the contents of the application
and all enclosures and attachments
submitted; and that such individual af-
firms under penalty of perjury that all
of the representations and statements
contained therein are true and correct
to the best of such individual’s knowl-
edge, information, and belief;

(2) By executing and submitting the
“Application for Approval as a Nonprofit
Budget and Credit Counseling Agency,”
the agency acknowledges and agrees to
abide by the prohibitions, limitations,
and obligations set forth in Appendix
A, ‘“‘Acknowledgments, Agreements, and
Declarations in Support of Application for
Approval as a Nonprofit Budget and
Credit Counseling Agency,” of the appli-
cation which include, but are not lim-
ited to, the following:

(i) Making all records relating to the
agency’s compliance with 11 U.S.C. 111
available to the United States Trustee
and EOUST upon request and cooper-
ating with the United States Trustee
and EOUST for any scheduled or un-
scheduled on-site visits and customer
service audits;

(ii) Cooperating with the TUnited
States Trustee and the EOUST in time-
ly responding to any questions or in-
quiries concerning the agency’s oper-
ations and services;

(iii) Not excluding a creditor from a
debt management plan because the
creditor declines to make a ‘‘fair
share’ contribution to the agency;

(iv) Agreeing that any forms, agree-
ments, contracts, or other materials
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provided to a client will not limit the
client’s right to seek damages against
an agency as provided for in 11 U.S.C.
111(g)(2);

(v) Conducting a state and Federal
criminal background check at least
every five years for each person pro-
viding credit counseling services, if
such criminal background check is au-
thorized under state law, and not em-
ploying as a counselor anyone who has
been convicted of any felony, or a
crime involving fraud, dishonesty, or
false statements, unless the United
States Trustee determines, upon re-
view and in his or her discretion, cir-
cumstances warrant a waiver of this
employment requirement. The state
criminal background check shall be
conducted in the state where the coun-
selor resides. If a criminal background
check is not authorized by state law,
the agency shall obtain a sworn state-
ment from each counselor, at least
every five years, which attests to
whether the counselor has been con-
victed of any felony or a crime involv-
ing fraud, dishonesty, or false state-
ments;

(vi) Referring clients for counseling
services only to agencies that are ap-
proved by the United States Trustee;

(vii) Complying with the EOUST’s di-
rections on approved advertising,
which is located in Appendix A to the
application;

(viii) Not disclosing or providing to a
credit reporting agency information
concerning whether a client has re-
ceived or sought instruction con-
cerning credit counseling or personal
financial management from an agency,
and not selling information about a cli-
ent to any third party without the cli-
ent’s written permission, regardless of
whether the counseling is presented in
a classroom, on the telephone, on the
Internet, or any other venue;

(3) Upon request of the United States
Trustee or EOUST, an agency shall
submit a completed and signed tax
waiver, which authorizes the United
States Trustee or EOUST to seek con-
fidential information regarding the
agency from the Internal Revenue
Service.

(i) Agency financial requirements and
surety bonds. (1) If an agency offers debt
management plans, the agency must
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have adequate financial resources to
provide continuing support services for
budgeting plans over the life of any re-
payment plan, and provide for the safe-
keeping and payment of client funds,
including an annual audit of the trust
accounts in accordance with generally
accepted auditing standards by an
independent certified public account-
ant, and appropriate employee bonding;
which includes:

(i) Depositing all client funds into a
trust account insured by a Federal in-
stitution with respect to each client.
The records creating the trust account
must demonstrate that the trust ac-
count was established in a fiduciary ca-
pacity and must comply with the Fed-
eral institution’s regulations so that
each client’s funds are insured up to
the maximum amount allowable by the
Federal institution;

(ii) Keeping and maintaining books,
accounts, and records to provide a
clear and readily understandable
record of all business conducted by the
agency; and

(iii) Obtaining a surety bond payable
to the United States in an amount
which is the lesser of:

(A) Two percent of the agency’s prior
year disbursements made from trust
accounts; or

(B) Equal to the average daily bal-
ance maintained in all trust accounts
for the six months prior to submission
of the application. At a minimum, the
bond must be $5,000;

(2) An agency may receive an offset
or credit for the surety bond amount as
follows:

(i) The agency has obtained a surety
bond, or similar cash, securities, insur-
ance (other than employee fidelity in-
surance), or letter of credit, in compli-
ance with the requirements of the
state, commonwealth, district, or terri-
tory (‘‘state’”) in which the agency
seeks approval from the United States
Trustee;

(ii) The surety bond, or similar cash,
securities, insurance (other than em-
ployee fidelity insurance), or letter of
credit provides protection for the cli-
ents of the agency;

(iii) The surety bond, or similar cash,
securities, insurance, or letter of cred-
it, must be written in favor of the state
or the appropriate state agency; and

149



§58.16

(iv) The offset or credit is based on
the annual disbursements or average
daily bank balance directly related to
the clients in the particular state;

(3) An agency must have adequate
employee bonding or fidelity insur-
ance. The amount of such bonding or
fidelity shall be 50 percent of the sur-
ety bond amount calculated prior to
any offset/credit that the agency may
receive for state bonds. At a minimum,
the employee bond or fidelity insur-
ance must be $5,000;

(4) An agency may receive an offset
or credit in the employee bond/fidelity
insurance amount as follows:

(i) The agency has obtained an em-
ployee bond or fidelity insurance in
compliance with the requirements of a
state, commonwealth, district, or terri-
tory in which the agency seeks ap-
proval from the United States Trustee;

(ii) The deductible cannot exceed a
reasonable amount considering the fi-
nancial resources of the agency; and

(iii) The offset/credit is based on the
annual disbursements or average daily
bank balance directly related to the
clients in the particular state;

(5) If the agency has contracted with
another entity (‘‘service provider’) to
administer any part of its debt man-
agement plan, the service provider is
approved by the United States Trustee
as a nonprofit budget and credit coun-
seling agency, or the service provider is
specifically covered under the agency’s
surety bond or has a surety bond in a
sufficient amount to provide for the
safekeeping of the agency’s client
funds, and the service provider agrees
in writing to allow the United States
Trustee or EOUST to audit the trust
accounts maintained by the service
provider and to review the service pro-
vider’s internal controls and adminis-
trative procedures.

[71 FR 38078, July 5, 2006]

§58.16 Procedures for inclusion on the
approved list.

(a) As used in this section the term
“‘agency’ means nonprofit budget and
credit counseling agency.

(b) Each nonprofit budget and credit
counseling agency seeking to be in-
cluded on the list of approved agencies
must complete in its entirety the ap-
plication form EOUST-CC1, ‘‘Applica-
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tion for Approval as a Nonprofit Budget
and Credit Counseling Agency’’ (applica-
tion), including all appendices, and
submit it at the address indicated on
the application.

(c) The application must be executed
under penalty of perjury in a manner
specified in 28 U.S.C. 1746.

(d) An application may not be accept-
ed by the EOUST unless it is complete
and has been signed by an agency rep-
resentative who is authorized to sign
on behalf of the agency. An application
that is incomplete or has been altered,
amended, or changed in any respect
from the application at the TUnited
States Trustee Program’s Web site
may not be accepted by the EOUST.
Such an application will be denied, and
no further action will be taken on the
request for inclusion on the approved
list until a new application is sub-
mitted that corrects the defects.

(e) The EOUST will not accept an ap-
plication submitted by an agency on
behalf of another individual or group of
individuals. Each agency that desires
to be included on the approved list
must submit its own application.

(f) BEach agency must submit a new
application 45 to 60 days before expira-
tion of its six month probationary pe-
riod or annual period to be considered
for annual approval. After the applica-
tion is completed and signed, the origi-
nals must be mailed to the EOUST,
Credit Counseling Application Proc-
essing, at the address indicated on the
application. The EOUST will not ac-
cept a photocopy or facsimile of the ap-
plication.

(2) An agency whose name appears on
the list incorrectly may submit a writ-
ten request that the name be corrected.
An agency whose name appears on the
list may submit a written request that
its name be removed from the list.

(h) By submitting an application, the
agency expressly consents to the re-
lease and disclosure of the agency’s
name on the approved list and the pub-
lication of the agency’s contact infor-
mation.

(i) Obligation to Update Information:
(1) The agency has a continuing duty
to promptly notify the EOUST of any
circumstances that would materially
alter or change a response to any sec-
tion of the application, including but
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